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Lucy Breton, Widow, William Breton, Eſq; and Penelope, 
orothy Vachell, Widow. and Thomas : Son and Daughter of Thomas Breton, Eſq; deceaſed, Anne | 
ten Eſq; Sc 1 Hei f Tan feil 4 Ee De Fountain, Widow and Relict of Francis Breton, eldeſt Son of Relpon- 
, Eſq; Son and Heir of Tanfei lants. be ford Th 5 8 8 dents. 
V achell, Eſq; deceas'd, the ſai omas Breton and Alice Breton, an Infant Daughter o 


the ſaid Francis Breton, 


Wie Reſpondents CASE. 


He Reſpondent, Lacy Breton, being the Daughter of Sir Dudley Carleton, deceas'd, in 1656 a — was had between 
the Reſpondent Lucy, and the ſaid Mr. Breton, her late Husband, deceas'd ; and, in Conſideration of ſuch Marriage and 


of the Marriage-Portion which he had with her, it was agreed, That the ſaid Mr. Breton ſhould purchaſe 200 l. per An- 
num in Fee · ſimple, and ſettle the ſame to the Uſe of himſelf for Lite, Remainder to the Reſpondent Luc) for Life for her 
Joynture, Remainder to the firſt and other Sons of that Marriage in Tail Male, with Remainders over. : 
That the ſaid Mr. Breton had Iſſue by the Reſpondent Lazy, two Sons and two Daughters, (viz.) Francis his eldeſt Son, the 
Reſpondents William and Penelope, and the Appellant Dorothy; and having attained a real Eſtate of 1500 J. per Annum, and a per- 
ſonal Eſtate of 20000 J. and upwards, upon the Marriage of his eldeſt Son Francis, ſetled the greateſt Part of his real Eſtate; and, 
upon the Marriage of the Appellant Dorothy, gave her a Portion of 5000 /. 
20 April, 16873) The ſaid Mr. Preton made his Will, and thereby deviſed all his real Eſtate to the ſaid Francis his eldeſt Son, and the Heirs Males of 
his Body, and for want of ſuch Iſſue, to the Appellant Dorothy and the Heirs of her Body, with divers Remainders over; and directed 
4000 J. to be laid out in the Purchaſe of Lands of 200 J. a Year to the Uſes limited in his ſaid Marriage-Settlement, which has been 
done, and the Appellants have never controverted the ſame with the Reſpondent William, who is now the ſole Heir Male of the 
Family, and gave to his two younger Children the Reſpondents, William and Penelope, who were then, one of them, about twelve, 
and the other about nine Years old, 10 5. apiece, one third of his Plate to the Appellant Dorothy, and ſeveral other Legacies to 
other Perſons therein named; and made Benjamin Jeffreys, Eſq; and others Executors of ſuch Will, to whom he likewiſe gave par- 
ticular Legacics, BV MADE NO DISPOSITION OFTHE SURPLUS OF HIS PERSONAL ESTATE. - 
* Francis Breton, ſometime after his Father's Death, died without Iſſue Male, upon whoſe Death the Appellant Mrs, Vachel poſ- 
ſeſſed all her Father's real Eſtate, of the ycaily Value aforeſaid, | 
That Mr. Breton the Teſtator, having made no Deviſe of the Surplus of liis perſonal Eſtate, the ſaid Tanfeild Vachell, and Dorothy 
his Wife, the now Appellant, Anno 1697, brought their Bill in Chancery (amongſt other things) to have an Account of ſuch 
Surplus, AVD THAI THE SAME MIGHT BE DISTRIBUTED ACCORDING TO LAW, in regard the Executors had ex- 
preſs Legacies deviſed to them by the ſaid Will, the Reſpondents alſo brought their Bill to have their Share and Proportion of ſuch 
Surplus paid to them (tlie ſaid Penelope being otherwiſe wholly unprovided for.) ” 
233 13*'W"> Both Cauſes coming to be heard before the Maſter of the Rolls, it was decreed, That the Surplus of the perſonal Eſtate ſhould 
be divided as follows, viz.) One third Part thereof to the Reſpondent Lacy Breton, and the reſidue to and amongſt the Appellant 
Dorothy, and the Reſpondents William Breton and Penelope and Anne De Fountaine, by equal Portions ; and that the Sum of 1 500 /, 
that was borrowed of Sir Francis Winnington and others, for the Uſe of the ſaid Tanfeild Vachell, ſhould be accounted for, as part 
of ſuch perſonal Eſtate, and Mr. Vachell io anſwer the ſame; but as to the Intereſt thereof, the Maiter was to ſtate the Matter 
| ſpecially, and then tie Court would give further Dire& ions therein. e 
23 feb; 170% The Maſter made his Report of the ſpecial Matter, which coming to be heard the roth of May, 1705, the Maſter of the Rolls 
0 teh, Hes. declared, That the ſaid 1500 J. ought ro carry Intereſt and be accounted for, as Part of the perſonal Eſtate, and decreed the ſame 
| accordingly ; bur the ſame being ex parte, for want of Mr Vachell's Attendance, tho? due Notice had been given to him, he appli- 
June, 1705. ed tothe Maſter of the Rolls for a Re- hearing, upon the ſpecial Matter of the Maſter's Report, touching the Intereſt ONLY of the 
laid 1500 J. THESAID Mr. VACHELL ACQUIESCING TO PAT THE 15001, PRINCIPAL- MONET AND THE CAUSE 
23 April, 1706. AS TO THE INTEREST OF THE SAID 15001, ONLY, coming again, upon the ſaid Mr. Yachel!'s Petition, to be re-heard, 
the Maiter of the Rolls, on a full Hearize, confirmed his ſaid former Decrce, | 
Note, That the ſaid Mr. Vachell, during h Life, and the Appellants fince his Death, all along ſat down under the ſaid firſt De- 
cree, and never ſo much as applied ſo a Re-hcaring, or appzaled to the Lord Keeper, as they might regularly have done, had 
they been aggrieved thereby ; BUT QN THE CONIRART, THEY RECEIVED THEIR SHAREOF THE SAID SURPLUS: 
under the {aid Decree, which remahſed in the Executors Hands. 
_ . Notwithſtanding all which, Atſd that there is not one Witneſs examined in either of the ſaid Cauſes, the Appellants have ap- 
Obxevion 1. pealed from both rhe ſaid Decfecs, upon Pretence, 1, That the Reſpondents William and Penelope have 10 5, a- piece given them - 
by _ Father's Will, and that therefore the Reſpondents Lucy, William, and Penelope are thereby excluded from any Share of 
 _ the ſaid Surplus. | | 
Anſwer 2.  Altho? oh ſaid Williamand Penelope have 10 s. a- piece given them by the ſaid Will, yet the Reſpondents Lacy and Anne De 
Fountain, have no ſuch Legacies given them, and as the Reſpondents William and Penelope have only 10s. a- piece and no more 
given them by the {aid Will; ſo the Appellants have one third of the Plate and other ſpecitick Legacies and VO MORE given 
them by the ſaid Will, and neither the ſaid Mr. Vachell nor either of the Appellants were Executots of ſuch Will, whereby to entitle 
themſelves to more than is expreſly deviſed to them; but as both Appellants and Reſpondents have ſcverally Legacies given them, 
ſo they can ſeverally claim ſuch Legacics only, and no more by ſuch Will, and mult entitle themſelves to the Surplus of the Perſonal 
Eſtate undiſpoſed ot, by Vertue of the Statute of Diſtributions, or otherwiſe the Right of the Surplus mult be the Executors, who 
do not claim it, nor can be entitled to it. —_ | | 
Objection. And 24h), That the ſaid Teſtator being ſingly bound for all but 200 J. of the ſaid 1500 /. and taking Care by his Will to have the 
ſame paid, that the ſaid 1500/. ought not to be taken as a Debt due from the ſaid Taxfeild Yachel, but as the ſaid Teſtators own proper 
T | | 
— And as to the ſaid 1500 J. Mr. Tanfeild Vachell expreſly owned by his Anſwer, that it was borrowed in the Year 1686, for, and 
received by him the ſaid Mr. Vachell, and ſays, He believes he might promiſe Mr. Breton, that he would pay it, AND HOPES TO - 
PROVE that Mr. Breton did not intend to demand the ſame of him, BUT HAS MADE NO MANNER OF SUCH PROOF, tho 
he had Opportunity ſo to do; and therefore as the ſaid Mr. Vachell was, and ſtood Debtor for it in Mr, Breton's Life-time, ſo it is 
humbly conceived, no Words in the Will releaſe it, and then the Intereſt thereof will neceſfarily follow the Principal. 


Muerefore the Reſpondents humbly hope, That your Loraſhips will affirm the ſaid Decree, and that the ſaid Appeal ſhall ſtand Diſ-- 
. miſſed with full Coſts for the Appellants unreaſonable Jex ation, 
F. Page. 
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